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ORDER GRANTING APPELLEE 8900 NATIONAL ROAD'S 
MOTION FOR ATTORNEY FEES 

This matter came before the Court on Appellee 8900 National Road Co., LLC's 

("8900 National Road) Motion for Attorney Fees Resulting from Appellant's Frivolous 

Conduct, filed on July 25, 2024. Appellant Board of Trustees of Etna Township, Licking 

/C-ounty, Ohio, ("Trustees"), filed a Memorandum in Opposition on August 8, 2024. The 

Court held an evidentiary hearing on September 6, 2024. This matter is now ripe for a 

decision. For the reasons set forth below, the motion is granted. 

I. Background 

The facts relevant to this motion begin with Nita Hanson's brief employment with 

Etna Township as Township Administrator. She is also the owner of 8900 National Road, 

the Appellee in this case. On March 7, 2023, the Trustees adopted a resolution hiring 

Hanson as Township Administrator. Following her hiring, Trustee Mark Evans began 

conducting personal attacks against Hanson by filing public records requests for records 

that he already had in order to make busy work for her, by speaking in public about 

terminating her employment, by posting derogatory comments about her on Facebook, 
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and by accusing her and other township officials of lying. These actions ultimately led to 

Hanson filing an employee complaint against Trustee Evans. The Trustees hired a third­

party investigator to conduct an investigation into the complaint. The investigator 

determined that Trustee Evans had engaged in bullying behavior in violation of Etna 

Township's personnel policies and Trustee Evans was publicly reprimanded for his 

conduct related to Hanson and others. Ultimately, Hanson's employment with the 

Township did not last and Hanson received a settlement to compensate her for the 

treatment she received during her employment. 

The Board of Trustees filed this appeal from the decision of the Etna Township 

Board of Zoning Appeals ("BZA") to approve a variance to Richard Kennedy. The variance 

permitted a billboard to appear closer to a road and nearby residences. The variance 

application was brought by Richard Kennedy. Kennedy is a tenant of 8900 National Road, 

which owns the premises at 8900 National Road, Etna, Ohio. The variance was approved 

at a meeting on January 30, 2024. 

The Trustees filed a Notice of Appeal with this Court on April 1, 2024, challenging 

the BZA's decision to grant the variance. The Trustees named the BZA and 8900 National 

Road as Appellees. Significantly, Kennedy was not named as an Appellee, although he 

later joined the case after he moved to intervene. The Trustees did not file a praecipe for 

filing the trar:iscript or record of the BZA, as required by R.C. 2506.02, until eight weeks 

after the filing of the Notice of Appeal, and only did so after 8900 National Road moved 

to dismiss the appeal. 

Between the filing of the appeal and the filing of the praecipe, Kennedy and 8900 

National Road filed motions to dismiss. The Trustees filed timely memorandums in 
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opposition to these motions. 8900 National Road's motion to dismiss was granted due to 

the Trustees' lack of standing to pursue the appeal. 

II. Analysis 

8900 National Road brings this motion under R.C. 2323.51, which governs 

frivolous conduct in civil actions. Under R.C. 2323.51, "the court may assess and make 

an award to any party to the civil action or appeal who was adversely affected by frivolous 

conduct. .. " R.C. 2323.51 (8)(1 ). Conduct includes the filing of a civil action. R.C. 

2323.51 (A)(1 )(a). R.C. 2323.51 (A)(2)(a)(i) defines frivolous conduct to include the 

conduct of a party in a civil action or a party's counsel of record that "obviously serves 

merely to harass or maliciously injure another party to the civil action or appeal or is for 

another improper purpose, including, but not limited to, causing unnecessary delay or a 

needless increase to the cost of litigation." 

Based on the arguments and testimony, the Court agrees that there is substantial 

evidence that the Trustees filed this appeal to harass or maliciously injure Appellee 8900 

National Road's owner, Nita Hanson. 

First, the Trustees named only the BZA and 8900 National Road as Appellees, but 

did not name Kennedy, the actual applicant for the variance, in the appeal. If the Trustees 

intended to dispute the decision of the BZA on the merits, it would have named Kennedy 

as an Appellee as he played the most direct role in getting the variance application 

approved by the BZA, and was the tenant actually seeking the variance to construct the 

billboard. Kennedy would have been the best suited to argue this case on the merits, and 

Trustees' failure to name Kennedy as an Appellee and to name 8900 National Road 

instead, was suspect, at best. 
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Second, the Trustee's failure to timely file a praecipe is also suspicious. Under 

R.C. 2506.02, the appellant is required to file a praecipe requesting the administrative 

body from which the appeal is taken to prepare a record. Without a record, a court is 

unable to consider any evidence. Wickliffe Firefighters Assn., Local 1536 etc. v. Wickliffe, 

66 Ohio App. 3d 681 (11 th Dist. 1990). In this case, the Trustees initially failed to file a 

praecipe, and only did so after 8900 National Road raised the issue in its motion to 

dismiss. Ultimately, the praecipe in this case did not get filed until May 30, 2024, almost 

two months after the Notice of Appeal was filed with the Court on April 1, 2024, and after 

the Trustees' brief was due. The Trustees assert that the failure to file a praecipe was 

inadvertent, however, after considering record, the Court disagrees. The failure to file a 

praecipe clearly suggests that Trustees did not bring this suit to determine the appeal on 

the merits, as a determination on the merits would be impossible without the records from 

the BZA. The Court agrees that failing to file a praecipe is additional evidence the 

Trustees' purpose in filing the appeal was to harass Hanson and force her to expend time 

and resources in obtaining a dismissal. 

Third, the Trustees' failure to file a brief in this case demonstrates that the Trustees 

did not intend to litigate and decide this case on the merits. On April 14, 2024, this Court 

entered a judgment entry setting a brief schedule for this case. The Appellant Trustee's 

brief was set to be due on or before May 27, 2024. Despite this order, the Trustees failed 

to file a brief in this case, nor did the Trustees ever request an extension to the briefing 

schedule to allow for a brief to be timely filed. This stands in stark contrast to the Trustees' 

actions in regards to the Appellees' motions to dismiss, to which the Trustees made sure 

to file timely memorandums in opposition. The fact that Trustees were quick to respond 
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to any motion to dismiss, but failed to prosecute their case by filing a timely praecipe or 

brief further demonstrates that Trustees did not bring this appeal to decide this case on 

the merits, but rather to harass Hanson by forcing her to seek dismissal of this case. 

The failure of Trustees to take the required action necessary to prosecute their 

appeal and come to a resolution of the merits in this case, combined with Trustee Evans' 

history of interactions with Hanson; the result of investigation into her complaint; and the 

settlement the Trustees reached with Hanson, leads the Court to conclude that this 

appeal was brought to harass Hanson. The filing of this appeal therefore constitutes 

frivolous conduct under R.C. 2323.51(A)(2)(a)(i). 

R.C. 2323.51 requires a trial court to determine whether the challenged conduct 

adversely impacted any party. O/thaus v. Niesen, 2024-Ohio-1953 (1 st Dist.). The 

evidence shows that 8900 National Road incurred substantial attorney fees by defending 

and seeking a dismissal of this appeal. Therefore, it is clear that the challenged conduct, 

the appeal, adversely affected 8900 National Road and the award of attorney fees and 

other costs under R.C. 2323.51 is proper. 

111. Conclusion 

For all the foregoing reasons, Appellee 8900 National Road's Motion for Attorney 

Fees is granted. 

The Court finds no reason to depart from the lodestar figure and therefore, 

Appellee 8900 National Road is awarded judgment against the Appellant Trustees for 

attorney fees in the amount of $27,030.72. 
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The Clerk of Courts is hereby ORDERED to serve a copy of the Judgment Entry 

upon all parties or counsel. 

It is so ordered. 

Judge W. David Branstool 

Copies to: 

Brodi J. Conover, Esq., Carly M. Sherman, Esq., Benjamin J. Reeb, Esq., Attorneys for 
Appellant, Board of Trustees of Etna Township, Licking County, Ohio 

Bricker Graydon LLP, 2 East Mulberry Street, Lebanon, OH 45036 

W. Douglas Lowe, Esq. and Richard 'Hart' Main, Esq., Attorneys for Appellee, 8900
National Road Co. LLC 

23 East Church Street, Newark, Ohio 43055 

Connie J. Klema, Esq., Attorney for Appellee, 8900 National Road Co. LLC 
P.O. Box 991, Pataskala, OH 43062 

Etna Township, Licking County, Ohio Board of Zoning Appeals 
81 Liberty Street, P.O. Box 188, Etna, OH 43018-0188 

Jonathan A. Veley, Esq., Attorney for Richard Kennedy 
2034 Cherry Valley Road, Newark, OH 43055 
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This matter is before the Court on Appellee 8900 National Road LLC's ("8900 

National Road") Motion to Dismiss, filed on May 22, 2024. Appellant Board of Trustees of 

Etna Township, Licking County, Ohio ("Trustees") filed a Memorandum in Opposition to 

the Motion to Dismiss on June 5, 2024. 8900 National Road filed a reply on June 10, 

2024. The matter is ripe for a decision. For the reasons set forth below, the motion is 

granted. 

I. Background 

The matter is before the Court arising from an approval of a variance by the Etna 

Township Board of Zoning Appeals ("BZA") permitting a billboard to appear closer to a 
I! 

road and to nearby residences. The variance Was approved at a meeting on January 30, 

2024. The billboard would be placed along U.S. 40, a state highway. The Trustees filed 

a Notice of Appeal with this Court on April 1, 2024, challenging the BZA's decision to 

grant the variance. 

11. Analysis 

8900 National Road contends that the Trustees lack standing to challenge the 
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decision of its own BZA. The Trustees contend that they have private party standing to 

appeal the decision of the BZA. "The burden of proof to establish standing lies with the 

party seeking to appeal and therefore must ensure that the record support his or her claim 

of standing." Olentangy Local School Dist. Bd. of De. v. Delaware Cty. Bd of Revision, 5th 

Dist., 2024-Ohio-2141, ,r 23. 

"A private party has standing if it can 'demonstrate a present interest in the subject 

matter of the litigation"' Symmes Twp. Bd. of Trustees v. Hamilton Cty. Bd. of Zoning 

Appeals, 110 Ohio App.3d 527,529,674 N.E.2d 1196 (1 st Dist. 1996), quoting Willoughby 

Hills v. C.C. Bar's Sahara, Inc., 64 Ohio St.3d 24, 31,591 N.E.2d 1203 (1992). A private 

party has standing to appeal a decision by an administrative agency to grant a variance 

when the private party actively participated in the administrative hearing and has been 

directly affected by the decision. Safest Neighborhood Assoc. v. City of Athens Bd. of 

Zoning Appeals, 4th Dist. Athens No. 12CAA32, 2013-Ohio-5610, ,r24. Additionally, the 

private party must indicate to the administrative agency that he or she intends to appeal 

an adverse decision by the agency. Groff re lnvs. v. City of Canton Bd. of Zoning Appeals, 

5th Dist. Stark No. 2012-CA-00091, 2013-Ohio-1227, ,r 31, citing Roper v. Bd. of Zoning 

Appeals, Twp. of Richfield, 173 Ohio St. 168 (1962). 

In this case, the Trustees lack standing because they cannot establish (1) that they 

actively participated at the hearing on the variance; (2) that they have been or will be 

directly affected by the decision to grant the variance; or (3) that they indicated to the BZA 

that they intended to appeal a decision to grant the variance. 



A. The Trustees cannot establish that they actively participated in the hearing 

on the variance. 

A private party must establish that they actively participated in the administrative 

proceedings concerning the issuance of a variance to establish they have standing to 

appeal the decision to grant a variance. Safest Neighborhood Assoc. at ,I 23. If a private 

party can show that they attended the adrnJnistrative hearing and spoke out in opposition 

to the agency's proposed action, then the private party can establish active participation. 

,I 25. If a private party did not attend the administrative hearing, the private party can still 

establish active participation if the private party's attorney attended the administrative 

hearing, indicated that they represented the private party, and spoke out in opposition to 

the proposed action. ,I 25. 

There is no indication that any member of the Trustees made an appearance at 

the BZA's hearing on the variance, muc.h less that they spoke out in opposition to the 

proposed variance. There is also no indication that the Trustees' attorney attended the 

hearing, indicated that they represented the Trustees, and spoke out in opposition to the 

proposed variance. Therefore, the Trustees have failed to meet their burden of proving 

that they actively participated in the hearing on the variance. 

8. The Trustees cannot establish that they been or will be directly affected by 

the BZA's decision to grant the variance. 

"A private party litigant has 'standing to complain of harm that is unique to himself,' 

as opposed to an entity whose 'injury does not differ from that suffered by the community 

at large."' Symmes Twp. at 529, quoting Willoughby Hills at 29. To demonstrate a unique 

harm, it is not adequate to point towards concerns shared equally by the public at large, 



such as increased traffic in the area or the general effect on the status or character of the 

city as a whole. Groffre lnvs. at ,-r 21. 

The Trustees argue. that this case is identical to Symmes Twp. , where the First 

District found that the board of township trustees had private party standing to appeal the 

decision of the board of zoning appeals granting a variance to permit the construction of 

a large sign closer to the road, because it directly affected the board of township trustee's 

duty to maintain roads in a safe and navigable condition. Symmes Twp. at 528-529. 

However, this case differs from Symmes Twp., because the road in Symmes Twp. 

concerned the construction of a sign on a township road while the sign in this case is 

being constructed along U.S. 40, a state highway. "It is clear pursuant to R.C. 5535.01 

and R.C. 5535.08 that the state is responsible for maintaining state roads, ... and the 

township is responsible for maintaining township roads." 1988 Ohio Atty.Gen.Ops. No. 

1988-036. Thus, the Trustees, unlike the board of township trustees in Symmes Twp., do 

not have a duty to maintain the road on which the billboard permitted by the variance is 

to be placed. Because the Trustees have no duty to maintain U.S. 40, they have not been 

directly affected by the BZA's decision to grant the variance. 

The Trustees also argue that the granting of the variance will directly affect their 

duty to maintain township roads that are adjacent and connected to U.S. 40. They argue 

that the billboard granted by the variance would distract and obstruct traffic along U.S. 40 

and the adjacent and connecting township roads. However, this is not any more than a 

generalized concern about traffic that the 5th District in Groffe lnvs. specifically stated was 

not unique injury for the purposes of private party standing. Additionally, the Trustees 

have provided no explanation as to how the billboard being closer to the road would 



increase traffic in the area. Therefore, the Trustees have not met their burden of proving 

that the BZA's decision to grant the variance directly affects the Trustee's duty to maintain 

township roads. 

C. The Trustees cannot establish that they indicated to the BZA an intent to 

appeal a decision to grant the variances. 

To establish standing in an administrative appeal, a private party must advise the 

administrative agency, on the recor.d, that if the decision of the agency is adverse to him, 

he intends to appeal from the decision to a court. Groffre lnvs. at ,i 31. An explicit 

statement that the private party plans to appeal is not required if there are sufficient other 

indicia in the record demonstrating the property owner's intent to appeal. ,i 32. 

Because the Trustees did not actively participa~e at the BZA's hearing on the 

variance, they cannot establish that they noticed an intent to appeal the BZA's decision 

to grant the variance. There is no evidence that the Trustees took any action to signify 

their intent to appeal before actually filing this appeal with the Court. Therefore, the 

Trustees do not meet their burden of proving that they indicated an intent to appeal a 

decision of the BZA to grant the variance. 

The Trustees do not have standing because they cannot establish (1) that they 

actively participated at the hearing on the variance; (2) that they have been or will be 

directly affected by the decision to grant the variance; or (3) that they indicated to the BZA 

that they intended to appeal a decision to grant the variance. Because the Trustees do 

not have standing, the Court will not consider the merits of the appeal. 



111. Conclusion 

Appellee 8900 National Road Co. LLC's Motion to Dismiss is GRANTED and this 

case is DISMISSED because the Appellant, Board of Trustees of Etna Township, Licking 

County, Ohio, lacks standing to appeal the Etna Township, Licking County, Ohio, Board 

of Zoning Appeals' decision. 

All other pending motions are DENIED AS MOOT. 

This is a final appealable order. There is no just cause for delay. 

It is so ordered. 

The Clerk of Courts is hereby ORDERED to serve a copy of the Judgment Entry 

upon all parties or counsel. 

Copies to: 

Brodi J. Conover, Esq., Carly M. Sherm~m. Esq. Benjamin J. Reeb, Esq., Counsel for 
Appellant, Board of Trustees of Etna Township, Licking County Ohio 
Bricker Graydon LLP, 2 East Mulberry Street, Lebanon, Ohio 45036 

W. Douglas Lowe, Esq., Richard 'Hart' Main, Esq., Counsel for Appellee, 8900 National 
Road LLC 
23 East Church Street, Newark, Ohio 43055 

Jonathan A. Veley, Esq., Counsel for Appellee, Richard Kennedy 
2034 Cherry Valley Road, Newark, Ohio 43055 

IN COMPLJANCE WIIB CIVIL RULE 58, IT IS VERIFIED 
THAT COPIES HAVE BEEN SENT TO PARTIES AND/OR 
THEIR /ffTORi"!EY OF RECORD IN A MANNER 
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SETTLEMENT AGREEMENT AND RELEASE 

This Joint Stipulation of Settlement Agreement and Release (hereinafter the "Agreement") 
is made and entered into by and between Nita Hanson, (hereinafter "Hanson"), and Etna Township 
(hereinafter "the Township"). Collectively, Hanson and the Township will be referred to 
hereinafter as the "Parties." 

WHEREAS, this Agreement is the product of discussions between Hanson and the 
Township, and Hanson has been afforded an adequate opportunity to read and consider the terms 
of this Agreement and to consult with an attorney of her choosing; 

WHEREAS, the Parties now desire to bring about an end to the employment relationship 
between Hanson and the Township, as well as fully and completely settle and dispose of any and 
all claims of whatever kind or nature Hanson ever had, or may now have, whether known or 
unknown, against the Township (including its elected officials, employees, agents, insurers and 
counsel); and Hanson understands and agrees that this Agreement settles, bars and waives any and 
all claims that she has or could possibly have against the Township as of the date she signs it; 

THEREFORE, the Parties, for the good and valuable consideration stated below, the 
sufficiency of which is acknowledged, agree as follows: 

Settlement Amount.  In consideration of the promises made by Hanson as set forth below, 
the Township shall pay Hanson Eighty Thousand Dollars ($80,000.00) (the "Settlement 
Amount") as follows: After final execution of this Agreement and within fourteen days of, 
the expiration of Hanson's rights under Paragraph Seven of this Agreement, on Hanson's.' -
request, the Township shall: 

1.1 Deliver two checks, each made payable to "Nita Hanson and Cooper and Elliot, 
LLC" and each in the gross amount of $40,000, both of which shall be reflected on 
an IRS Form 1099 issued to Hanson. 

2. Further consideration.  As further consideration, in addition to the Settlement Amount, 
for the promises made by both Parties herein, the Parties further agree as follows: 

2.1 Tax indemnification: Hanson understands and acknowledges that she is solely 
responsible for all tax liability related to payments described in Paragraph 1. Hanson 
further agrees to defend, indemnify, and hold harmless the Township and Releasees 
identified in Paragraph 4 on, of, from, against, and related to all taxation issues related to 
payments made under this Agreement. 

2.2 Withdrawal of Unemployment Claim: Within seven days of Hanson's receipt of 
the payments outlined in Paragraph 1, she agrees to withdraw and forever waive all 
unemployment claims and applications against the Township. 



3. Withdrawal of any pending actions.  Hanson represents that she knows of no other 
actions, besides the Unemployment Claim referenced above, at law or in equity before a 
court or arbitral tribunal, nor of any -administrative proceedings or complaints, currently 
pending and filed by her or her attorney or agents that relate to her interactions with the 
Township. If any such actions, complaints, or proceedings are currently pending, then 
Hanson agrees to dismiss them, with prejudice. 

4. Hanson: Release in Full of All Claims.  In exchange for the conditions outlined above, 
Hanson does hereby release and forever discharge the Township, including any of the 
Township's affiliated agencies, departments, or organizations and any and all of its past, 
present and future, Trustees, officers, directors, agents, employees, insurers, including not 
limited to the Public Entity Risk Services of Ohio ("PERSO"); Sedgwick Claims 
Management Services, Inc.; the Ohio Township Association Risk Management Authority 
("OTARMA"), and their parents, subsidiaries, divisions, boards, affiliates, insurers, 
lawyers, including administrators, benefit plans, and their successors and assigns, and their 
respective officers, directors, employees, insurers, re-insurers, trustees, or agents, in both 
their official and personal capacities for any actions or omissions up to and including the 
date of this agreement but shall not include claims that arise after the date Hanson signs 
this Agreement. These entities are collectively the "Released Parties." 

This Release is intended to be a broad release and shall apply to any relief or benefit, no 
matter how denominated, including, but not limited to, claims for breach of contract, 
physical or mental injury, pain and suffering, prejudgment interest, post-settlement interest, 
insurance coverage, attorney fees or costs, future employment, wages, backpay, front pay, 
compensatory damages, liquidated damages, or punitive damages, and all other claims, of 
whatever nature or kind, at law or in equity, and whether known or unknown, direct or 
indirect, which Hanson or her heirs, representatives, or assigns has, claims to have, or has 
ever had, from the beginning of time until the date they sign this Agreement. In addition, 
Hanson agrees to waive the right to receive any recovery under any charge or lawsuit filed 
by them or any other part which lawsuit was filed prior to the date upon which this 
Agreement was executed. and attorneys (the `Beneficiaries") from any and all causes of 
action, claims and demands whatsoever in law or equity, whether known or unknown, 
which she now has or may have against the Beneficiaries by reason of any cause 
whatsoever to the date of this Agreement, whether arising out of a 42 U.S. § 1983 civil 
action or a constitutional claim, or whether based in tort (including claims for physical 
injury or physical illness), contract, or any federal, state or local law, statute or regulation, 
including but expressly not limited to claims arising under the Fair Labor Standards Act 
("FLSA"), Title VII of the Civil Rights Act of 1964, the Americans with Disabilities Act 
of 1990 ("ADA"), the Age Discrimination in Employment Act of 1967, as amended 
("ADEA"), the Older Workers Benefit Protection Act ("OWBPA"), the Family and 
Medical Leave Act ("FMLA") or similar state law, the Employee Retirement Income 
Security Act ("ERISA"), the Genetic Information Nondiscrimination Act ("GINA"), 
Ohio's anti-discrimination or wage-hour laws, any and all common law causes of action, 
and any other federal and state civil rights laws or laws relating to employment or public 
employees. 
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4.1 This Release specifically and without limitation includes, to the fullest 
extent permitted by law, a release of any claims for violation of due process, 
employment discrimination, wrongful discharge, breach of contract, 
physical or emotional injury, or promissory estoppel, claims for violations 
of any constitution, § 1983 claims, and extends to all claims of every nature 
and kind, whether known or unknown, suspected or unsuspected, presently 
existing or resulting from or attributable to any act or omission of the 
Township or the Beneficiaries occurring prior to the execution of this 
Agreement. 

4.2 This Release excludes any claim which cannot be released by private 
agreement, such as workers' compensation claims, unemployment 
compensation claims, claims arising after the effective date of this Agreement, 
and the right to file administrative charges with certain government agencies. 

4.3 Hanson represents and acknowledges that the Settlement Amount identified 
herein is fair, reasonable, and adequate and constitutes payment in full for 
all of her potential claims under the Fair Labor Standards Act, 29 U.S.C. § 
201, et seq.; Ohio wage and hour laws; and Section 34a of the Ohio 
Constitution, including claims for minimum wages, overtime pay, 
liquidated damages, and attorneys' fees and costs. By signing this 
Agreement, Hanson represents and acknowledges that upon receipt of the 
Settlement Amount and her last paycheck, she will be paid in full for any 
and all wages of any kind and any amount owed by the Township for work 
Hanson performed for the Township through the date of her resignation. 

5. Township: Release in Full of All Claims.  The Township does hereby release and forever 
discharge Hanson, from any and all causes of action, claims and demands whatsoever in 
law or equity, whether known or unknown, which it now has or may have against Hanson 
by reason of any cause whatsoever to the date of this Agreement. 

5.1 This release excludes any causes of action, claims, and/or demands where 
Hanson was involved as an employee of the Township where her release 
would affect the determination of insurance/risk pool/or other liability 
coverage for the cause of action, claim and/or demand. 

5.2 This release excludes any issue related to tax liability, as outlined above in 
Section 1(D). 

6. Knowing and Voluntary Act.  Hanson acknowledges and agrees that the release set forth 
above is a general release. Hanson, having been encouraged to and having had the 
opportunity to be advised by counsel, expressly waives all claims for damages which exist 
as of this date, but of which Hanson does not now know or suspect to exist, whether through 
ignorance, oversight, error, negligence, or otherwise, and which, if known would materially 
affect Hanson's decision to enter into this Agreement. Hanson further agrees that she 
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accepts the Settlement Amount as a complete compromise of matters involving disputed 
issues of law and fact and assumes the risk that the facts and law may be other than Hanson 
believes. Hanson further acknowledges and agrees that all the terms of this Agreement 
shall be in all respects effective and not subject to termination or rescission by reason of 
any such differences in the facts or law, and that Hanson provides this release voluntarily 
and with full knowledge and understanding of the terms hereof. 

7. OWBPA Release.  Hanson specifically acknowledges and understands that this 
Agreement is intended to release and discharge any claims she may have under the Age 
Discrimination in Employment Act, as amended by the Older Workers Benefit Protection 
Act. Accordingly, Hanson agrees that she has twenty-one (2 1) days from the date of receipt 
to sign the Agreement. Hanson understands and is advised that she should discuss any 
concerns she may have with her attorney before executing this Agreement. After Hanson 
signs this Agreement, she has seven (7) days from that date in which she may change her 
mind and rescind this Agreement. Hanson agrees that she must clearly communicate any 
decision to rescind in writing within the seven (7) day period to Patrick Kasson, Reminger 
Co. LPA, 200 Civic Center Drive, Suite 800, Columbus, Ohio 43215. This Agreement will 
be effective and enforceable once the revocation period has expired, provided that during 
such time Hanson does not revoke her acceptance (the "Effective Date"). If Hanson 
revokes/rescinds any part of the Agreement, all of the Township's obligations under this 
Agreement will be null and void at the Township's option. 

8. No Reinstatement or Reemployment.  Hanson agrees that she will not seek, apply, or 
reapply for employment with the Township or its affiliated agencies or organizations (the 
"Affiliated Entities") at any time. She further acknowledges that she understands now that, 
based on events prior to the date hereof, she is not eligible for employment by the Township 
or Affiliated Entities. 

9. Non-Admission.  This Agreement is not to be construed as an admission of liability or 
wrongdoing on the part of Hanson or the Township. Except to the extent necessary to 
enforce this Agreement or as otherwise required by law, it is further agreed between the 
Parties that neither this Agreement nor any part thereof is to be used or admitted into 
evidence in any proceeding of any character, judicial or otherwise, now pending or 
otherwise instituted. 

10. Release of Monetary Damages in Administrative Actions.  Nothing in this Agreement 
limits Hanson's ability to file a charge or complaint with the Equal Employment Opportunity 
Commission, the National Labor Relations Board, the Occupational Safety and Health 
Administration, the Securities and Exchange Commission, or any other federal, state or local 
governmental agency or commission ("Government Agencies"). Hanson also understands 
that this Agreement does not limit her ability to communicate with any Government Agencies 
or otherwise participate in any investigation or proceeding that may be conducted by any 
Government Agency, including providing documents or other information, without notice to 
the Township. 
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Dated: 4/5/2024  
Nita Hansoq With Full Agreement 

WITNES D 000 

Dated: .4~Zga .?OZ4-e' Etna Township 
IV 

By: 
 

Its:  
WITNESSED BY: 
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-cLERH COMMON 
PLEAS COURT 

IN THE LICKING COUNTY COMMON PLEAS c6fiR-,-CO. OHIO 

Board of Trustees of Etna Township, 
Licking County, Ohio, 

Appellant, 

-vs-

Etna Township, Licking County, Ohio, 
Board of Zoning Appeals, et al. 

Appellees. 

202~ NOY -4 AM 11: 20 

Case No. 2024 CV 00385 

Judge W. David Branstool 

ORDER GRANTING APPELLEE 8900 NATIONAL ROAD'S 
MOTION FOR ATTORNEY FEES 

This matter came before the Court on Appellee 8900 National Road Co., LLC's 

("8900 National Road) Motion for Attorney Fees Resulting from Appellant's Frivolous 

Conduct, filed on July 25, 2024. Appellant Board of Trustees of Etna Township, Licking 

/C-ounty, Ohio, ("Trustees"), filed a Memorandum in Opposition on August 8, 2024. The 

Court held an evidentiary hearing on September 6, 2024. This matter is now ripe for a 

decision. For the reasons set forth below, the motion is granted. 

I. Background 

The facts relevant to this motion begin with Nita Hanson's brief employment with 

Etna Township as Township Administrator. She is also the owner of 8900 National Road, 

the Appellee in this case. On March 7, 2023, the Trustees adopted a resolution hiring 

Hanson as Township Administrator. Following her hiring, Trustee Mark Evans began 

conducting personal attacks against Hanson by filing public records requests for records 

that he already had in order to make busy work for her, by speaking in public about 

terminating her employment, by posting derogatory comments about her on Facebook, 
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and by accusing her and other township officials of lying. These actions ultimately led to 

Hanson filing an employee complaint against Trustee Evans. The Trustees hired a third­

party investigator to conduct an investigation into the complaint. The investigator 

determined that Trustee Evans had engaged in bullying behavior in violation of Etna 

Township's personnel policies and Trustee Evans was publicly reprimanded for his 

conduct related to Hanson and others. Ultimately, Hanson's employment with the 

Township did not last and Hanson received a settlement to compensate her for the 

treatment she received during her employment. 

The Board of Trustees filed this appeal from the decision of the Etna Township 

Board of Zoning Appeals ("BZA") to approve a variance to Richard Kennedy. The variance 

permitted a billboard to appear closer to a road and nearby residences. The variance 

application was brought by Richard Kennedy. Kennedy is a tenant of 8900 National Road, 

which owns the premises at 8900 National Road, Etna, Ohio. The variance was approved 

at a meeting on January 30, 2024. 

The Trustees filed a Notice of Appeal with this Court on April 1, 2024, challenging 

the BZA's decision to grant the variance. The Trustees named the BZA and 8900 National 

Road as Appellees. Significantly, Kennedy was not named as an Appellee, although he 

later joined the case after he moved to intervene. The Trustees did not file a praecipe for 

filing the trar:iscript or record of the BZA, as required by R.C. 2506.02, until eight weeks 

after the filing of the Notice of Appeal, and only did so after 8900 National Road moved 

to dismiss the appeal. 

Between the filing of the appeal and the filing of the praecipe, Kennedy and 8900 

National Road filed motions to dismiss. The Trustees filed timely memorandums in 
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opposition to these motions. 8900 National Road's motion to dismiss was granted due to 

the Trustees' lack of standing to pursue the appeal. 

II. Analysis 

8900 National Road brings this motion under R.C. 2323.51, which governs 

frivolous conduct in civil actions. Under R.C. 2323.51, "the court may assess and make 

an award to any party to the civil action or appeal who was adversely affected by frivolous 

conduct. .. " R.C. 2323.51 (8)(1 ). Conduct includes the filing of a civil action. R.C. 

2323.51 (A)(1 )(a). R.C. 2323.51 (A)(2)(a)(i) defines frivolous conduct to include the 

conduct of a party in a civil action or a party's counsel of record that "obviously serves 

merely to harass or maliciously injure another party to the civil action or appeal or is for 

another improper purpose, including, but not limited to, causing unnecessary delay or a 

needless increase to the cost of litigation." 

Based on the arguments and testimony, the Court agrees that there is substantial 

evidence that the Trustees filed this appeal to harass or maliciously injure Appellee 8900 

National Road's owner, Nita Hanson. 

First, the Trustees named only the BZA and 8900 National Road as Appellees, but 

did not name Kennedy, the actual applicant for the variance, in the appeal. If the Trustees 

intended to dispute the decision of the BZA on the merits, it would have named Kennedy 

as an Appellee as he played the most direct role in getting the variance application 

approved by the BZA, and was the tenant actually seeking the variance to construct the 

billboard. Kennedy would have been the best suited to argue this case on the merits, and 

Trustees' failure to name Kennedy as an Appellee and to name 8900 National Road 

instead, was suspect, at best. 
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Second, the Trustee's failure to timely file a praecipe is also suspicious. Under 

R.C. 2506.02, the appellant is required to file a praecipe requesting the administrative 

body from which the appeal is taken to prepare a record. Without a record, a court is 

unable to consider any evidence. Wickliffe Firefighters Assn., Local 1536 etc. v. Wickliffe, 

66 Ohio App. 3d 681 (11 th Dist. 1990). In this case, the Trustees initially failed to file a 

praecipe, and only did so after 8900 National Road raised the issue in its motion to 

dismiss. Ultimately, the praecipe in this case did not get filed until May 30, 2024, almost 

two months after the Notice of Appeal was filed with the Court on April 1, 2024, and after 

the Trustees' brief was due. The Trustees assert that the failure to file a praecipe was 

inadvertent, however, after considering record, the Court disagrees. The failure to file a 

praecipe clearly suggests that Trustees did not bring this suit to determine the appeal on 

the merits, as a determination on the merits would be impossible without the records from 

the BZA. The Court agrees that failing to file a praecipe is additional evidence the 

Trustees' purpose in filing the appeal was to harass Hanson and force her to expend time 

and resources in obtaining a dismissal. 

Third, the Trustees' failure to file a brief in this case demonstrates that the Trustees 

did not intend to litigate and decide this case on the merits. On April 14, 2024, this Court 

entered a judgment entry setting a brief schedule for this case. The Appellant Trustee's 

brief was set to be due on or before May 27, 2024. Despite this order, the Trustees failed 

to file a brief in this case, nor did the Trustees ever request an extension to the briefing 

schedule to allow for a brief to be timely filed. This stands in stark contrast to the Trustees' 

actions in regards to the Appellees' motions to dismiss, to which the Trustees made sure 

to file timely memorandums in opposition. The fact that Trustees were quick to respond 
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to any motion to dismiss, but failed to prosecute their case by filing a timely praecipe or 

brief further demonstrates that Trustees did not bring this appeal to decide this case on 

the merits, but rather to harass Hanson by forcing her to seek dismissal of this case. 

The failure of Trustees to take the required action necessary to prosecute their 

appeal and come to a resolution of the merits in this case, combined with Trustee Evans' 

history of interactions with Hanson; the result of investigation into her complaint; and the 

settlement the Trustees reached with Hanson, leads the Court to conclude that this 

appeal was brought to harass Hanson. The filing of this appeal therefore constitutes 

frivolous conduct under R.C. 2323.51(A)(2)(a)(i). 

R.C. 2323.51 requires a trial court to determine whether the challenged conduct 

adversely impacted any party. O/thaus v. Niesen, 2024-Ohio-1953 (1 st Dist.). The 

evidence shows that 8900 National Road incurred substantial attorney fees by defending 

and seeking a dismissal of this appeal. Therefore, it is clear that the challenged conduct, 

the appeal, adversely affected 8900 National Road and the award of attorney fees and 

other costs under R.C. 2323.51 is proper. 

111. Conclusion 

For all the foregoing reasons, Appellee 8900 National Road's Motion for Attorney 

Fees is granted. 

The Court finds no reason to depart from the lodestar figure and therefore, 

Appellee 8900 National Road is awarded judgment against the Appellant Trustees for 

attorney fees in the amount of $27,030.72. 
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The Clerk of Courts is hereby ORDERED to serve a copy of the Judgment Entry 

upon all parties or counsel. 

It is so ordered. 

Judge W. David Branstool 

Copies to: 

Brodi J. Conover, Esq., Carly M. Sherman, Esq., Benjamin J. Reeb, Esq., Attorneys for 
Appellant, Board of Trustees of Etna Township, Licking County, Ohio 

Bricker Graydon LLP, 2 East Mulberry Street, Lebanon, OH 45036 

W. Douglas Lowe, Esq. and Richard 'Hart' Main, Esq., Attorneys for Appellee, 8900
National Road Co. LLC 

23 East Church Street, Newark, Ohio 43055 

Connie J. Klema, Esq., Attorney for Appellee, 8900 National Road Co. LLC 
P.O. Box 991, Pataskala, OH 43062 

Etna Township, Licking County, Ohio Board of Zoning Appeals 
81 Liberty Street, P.O. Box 188, Etna, OH 43018-0188 

Jonathan A. Veley, Esq., Attorney for Richard Kennedy 
2034 Cherry Valley Road, Newark, OH 43055 
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